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Notes on recent High Court decisions on torts
This are just some brief notes on three recent High Court decisions on areas of tort law.

Two Diving Cases, “Obviousness”
Two of the cases relate to incidents in NSW where someone dived into shallow water and was injured, and sued the local Council for negligence in either failing to prohibit diving at that spot, or failing to warn of the danger. In Vairy v Wyong Shire Council [2005] HCA 62 (21 October 2005) the trial judge had found that the Council had breached their duty of care, the NSW Court of Appeal by a 2-1 majority disagreed and overturned the verdict in favour of the plaintiff, and the High Court, by a 4-3 majority upheld the decision of the Court of Appeal and so ruled against the plaintiff. In the course of the judgment, though, the approach of the Court of Appeal to the issue of “obvious” risks was criticised by a majority of the Court. In Mulligan v Coffs Harbour City Council [2005] HCA 63 (21 October 2005) the trial judge found that there was no breach of duty, the NSWCA unanimously agreed, and the High Court again unanimously agreed and ruled against the plaintiff.

Vairy contains the lengthiest discussion of the issues. In that case the plaintiff had dived into the sea from a high rock platform which was commonly used for such diving, and where some years previously another diver had been seriously injured. No warning sign had been erected near the platform.

 The majority (Gummow J, Hayne J, and a joint judgment by Callinan & Heydon JJ) give a curious mixture of reasons for finding against the plaintiff. (It has to be said, with respect, that of the current bench these four Justices would not be regarded as being the strongest on areas of tort law. To put it another way, the minority judgment comes from the three Justices with most experience and strength in this area.)

Gummow J in particular spends a lot of time discussing the whole question of duty of care, which is really acknowledged by most other members of the Court to not be central in the case. Indeed, his Honour is forced to deal with the issue that the Council specifically conceded that it owed a “general” duty of care as occupier of land to persons present on the land- see [74], [98]-[100]. His Honour’s comments, however, present a diametrically opposed view to that of McHugh J in the minority, and should be seen in that context (see perhaps the enigmatic reference to those views in [67]: “the unlikelihood that any writer who tackles the subject, even in a final court of appeal, can claim thereafter a personal revelation of an ultimate and permanent value against which later responses must suffer in comparison”).

His Honour argues at [58]-[64] that the duty of care in negligence should be formulated in very specific ways in different areas. He thus adopts the “scope of duty” approach. In each case where a duty of care exists it will be necessary to define the “content” of the duty in way which goes beyond merely describing it as a “duty to take reasonable care”. Citing at [77] a reference in Sullivan v Moody (2001) 207 CLR 562 to the “different problems” raised by “different classes of case”, his Honour goes on to identify the specific problems raised by determining the scope of the duty of care in this case. One particular issue identified in this case was that the Council had been given “quasi-legislative” powers of management over the area in question. In those circumstances there was a real question whether the exercise or non-exercise of those powers could be challenged in a tort action.
In the end this discussion led to the conclusion that the Council could not have been held liable for a failure to prohibit diving from this spot- [87]. But the question remained whether they could still be liable for a failure to warn of the dangers of diving. His Honour on this point accepted the argument of the Council that there was nothing unusual about this spot on the shoreline to distinguish it from the rest of the 27 kilometres of shoreline the Council was responsible for- [91]. The Council did not create the risk to which the plaintiff was subject; nor did they have sufficient “control” over this area to impose an obligation to warn- [92].

However, his Honour did point out that the question of whether Mr Vairy was acting reasonably in not checking the depth of the water was not logically relevant to the issue of the Council’s duty of care. And insofar as it was relevant to some extent to the question of breach of duty, his Honour adopted the reasoning of Hayne J to the effect that the Court of Appeal’s reliance on the “obviousness” of the risk was erroneous- [95].

In the end, then, his Honour concluded that “the content of the duty” owed by the Council did not include an obligation to warn- [98]. But since the Council had conceded a duty, it could not succeed on the appeal on this point. Hence the dispositive point briefly made at the end of the judgement was that the reasons of Hayne J on the issue of breach should be supported- [100].

Hayne J, then, based his judgment firmly on the “central issue” of breach- [105]. His Honour said that the question turned on the application of the “calculus” set out in Wyong Shire Council v Shirt (1980) 146 CLR 40, keeping firmly in mind, however, that the “calculus” can only be applied by considering the situation as it was known before the accident, not with hindsight created by the accident- [105]. 

Applying the calculus and the undemanding standard of foreseeability laid down in Shirt, the injury suffered by the plaintiff was clearly foreseeable- [107]. But the question was what response that foreseeable risk called for.

His Honour does undertake a brief excursus on the content of the duty of care. But in the end his approach at [118] is the opposite of that adopted by Gummow J- he concludes that the task of defining the content of the duty of care owed by a public authority occupying land “would not be a useful exercise”, and that the most that can be said is that it is “a duty to take reasonable care” (emphasis in original).
So the question really is- was reasonable care taken? Was there a breach of duty? His Honour warned against making the question “too particular”, noting that it must be answered in the context of the whole range of the Council’s responsibilities. And he noted more than once that the question is a “prospective” rather than a retrospective one- that is, the issue is what a reasonable Council would have done knowing what it did before the injury occurred. The previous decision of Nagle v Rottnest Island Authority was a case that turned on its own facts and did not establish the need for a sign wherever people were known to jump from rocks. In the end his Honour held that despite the risk of catastrophic harm, no warning sign was needed. The Council had not increased the risk by anything it did; it did not know of any particular risk of this spot above others- [161].
But his Honour was careful to point out that the issue could not be resolved simply by asking whether the risk was “obvious”, as the Court of Appeal seemed to have done. The question of breach relates to the alleged wrongdoer and their response to foreseeable risk. In some situations even an obvious risk must be catered for.

163…[T]he focus of inquiry must remain upon the putative tortfeasor, not upon the person who has been injured, and not upon others who may avoid injury.  And in looking at the reasonable response to a foreseeable risk it is necessary to recall that there will be times when others do not act carefully or prudently.
His Honour also held that there was no breach of duty in the Council not prohibiting the activity of diving from the platform. But he did so, not for the “administrative law” reasons offered by Gummow J, but because if there was no duty to warn then there was no duty to carry out whatever stricter requirements would have been entailed by prohibition.
Callinan & Heydon JJ reviewed the facts in some detail. Their Honours, unlike the rest of the Court, specifically cast doubt on the authority of the previous decision in Nagle by stating that Brennan J’s dissent in that case was “persuasive”- [209]. Applying the undemanding test of foreseeability this incident was foreseeable, but the Council’s failure to erect a sign was reasonable because:

· The plaintiff was engaging in a “physical recreational activity” which was known to be “dangerous”- [216];
· There were many kilometres of coastline the Council was responsible for and it could not be expected to warn against all dangers- [218];

· In a slightly bizarre excursus, their Honours noted that the plaintiff here owed a duty to the community “not to act in a way which may put him at risk”- [220].

Their Honours also seemed to take a different view of the issue of “obviousness” from the other members of the Court, to which we will return when briefly considering Mulligan.

In the minority, Gleeson CJ and Kirby J delivered a joint judgment. They stressed the need for appellate courts to focus on principle, not using the facts of previous cases as precedent. Nagle did not mean that warning signs on cliffs were always required, but nor did Romeo mean that they were never required- [3]! Where a trial judge had come to decision on a highly fact-specific question like breach, an appellate court should usually defer to that judgement. Bell J had found the Council in breach in Vairy, and their Honours took the view that she was perfectly entitled to have so found. The question of when a warning sign is required is not capable of a formulaic approach; the obviousness of the risk will be one factor, but only one among a number- [7]-[8].
In this case it was open to the trial judge to accept the evidence that the Council knew this platform was dangerous, knew that members of the public were diving from it, and that the area was “unique” because of its layout and proximity to a popular beach. All these were pre-eminently questions of fact that the trial judge was at liberty to find, and her verdict should not have been disturbed- [15]. 

McHugh J (in one of his last judgments before his retirement on 1 November 2005) also upheld the verdict of the trial judge finding a breach. The Council knew of the risk, and the area was to some extent a higher risk than most other areas under Council control. In particular the “obviousness” of the risk was not determinative.
19…
Seldom will the obviousness of a risk created or permitted by a defendant who owes a duty of care require no action by that party.  Ordinarily, when the obviousness of a risk requires no action, the magnitude and likelihood of the risk will be so insignificant and so expensive or inconvenient to avoid that reasonable care requires neither the risk's elimination nor a warning concerning its propensity.
His Honour held that the duty of care owed by the Council should be simply accepted as a duty “to take reasonable care”, and the details of what that required in the circumstances analysed in considering whether or not there had been a breach of duty-[20]. That itself is a question primarily of fact, and ought to be treated as such by an appellate court-[21]. His Honour specifically rejected the tendency to “subdivide” the question of duty into different categories, and so to create different “standards of care”. Once a duty exists, then determination of whether the duty has been breached simply involves an application of the principles set out in Wyong Shire Council v Shirt- [26]-[27]. His Honour’s comments on the dangers of both judges and counsel using phrases like “scope of the duty” and “duty to warn” echo those made by, eg, Luntz & Hambly, 5th ed, at [3.1.9].
On a careful review of the facts here there were a number of features in this case which supported the view that the Council should have done more. The mere existence of other responsibilities for other areas was not “an automatic gateway to negligence immunity”-[37]. Council had not led evidence of the extent of other dangerous areas of cliff and people using them. But there was clear evidence of the danger here at Soldiers Point. The need for a warning sign must be evaluated against a number of factors: 

40…
the nature and obviousness of the risk, the probability of its occurrence, the age and maturity of those exposed to it, the actual or imputed knowledge of those persons and the likelihood that the warning will be effective to eliminate or reduce the harm resulting from the risk.  Most importantly, they include the likelihood that inadvertence, familiarity with the area or constant exposure to the risk will make those coming into contact with the risk careless for their safety.
Among those obviousness of the risk is only one factor, and his Honour specifically rejected comments of Lord Hoffmann in Tomlinson v Congleton Borough Council [2004] 1 AC 46 at [46] that there is only a need to protect against obvious risks “where there is no genuine and informed choice”. The emphasis on “obviousness” in the NSW Court of Appeal decision in these proceedings was also rejected. Simple obviousness of risk does not mean that there is never a duty to take care for the safety of a plaintiff- [45]. Obviousness may be relevant to the issue of contributory negligence, but rarely to the issue of breach. Nor is calling something an “inherent” risk helpful. A risk is only “inherent” in an activity if it cannot be avoided by the exercise of reasonable care. This, as his Honour says, “records the result of the application of the Shirt formula”, but cannot be a conclusion reached before that formula has been applied- [50].
To sum up- while none of the judgments in the High Court mention the provisions of the Civil Liability Act 2002 (NSW) (the incident occurred in January 1993, well before the commencement of that Act in March 2002), there seems to be something of an allusion to the draconian provisions of that Act relating to “dangerous recreational activities” (Part 1A, Division 5) at a number of points. Callinan & Heydon JJ at [216] characterise the plaintiff’s activity as such. The detailed provisions of ss 5H and 5I in Part 1A, Division 4, relate to “obvious” and “inherent” risks. The carefully nuanced discussion of these concepts in the different judgements serves to highlight the stark contrast between the common law and the “sledgehammer” approach offered by the Act in granting what amounts to what McHugh J refers to as “an automatic gateway to negligence immunity”.
What propositions of law can be drawn from the Vairy judgement as a whole? Interestingly, while Mr Vairy lost his appeal, there are a number of important propositions favouring plaintiffs which have majority support (mainly due to the orthodox analysis of Hayne J, despite his finding in favour of the Council on what was effectively a question of fact):

(1) The question of “duty of care” should normally be approached as a unified issue of “reasonable care” rather than attempting to define specific “standards of care” for different situations- McHugh J at [20]-[32]; Hayne J at [118]; impliedly Gleeson CJ & Kirby J at [2] (“The central question concerns the reasonableness of the defendant’s behaviour”) and [6] (“it is a duty to do what is reasonable in all the circumstances”.)
(2) The fact that a risk is “obvious” is only one factor among many which must be weighed up in determining the content of a duty to take “reasonable care”, and there may be situations where a defendant is required to warn against an obvious risk- McHugh J at [40]-[50], Hayne J at [162]-[163], Gummow J at [95], Gleeson CJ & Kirby J at [7]-[8] (clarifying that obviousness is one of a number of factors to be taken into account).

The decision in Mulligan may be dealt with much more briefly. Mr Mulligan was an experienced swimmer who decided to dive headfirst into a creek in an area administered by Coffs Harbour City Council. By 7-0 the whole Court concluded that there was no reason to disturb the decision of the trial judge (supported unanimously by the Court of Appeal) that the Council had not been negligent in erecting a sign warning of the dangers of diving in the creek.

Gleeson & Kirby JJ distinguished this case from Vairy by noting that, unlike that case, there was no reason to identify this stretch of the creek as any more dangerous than any other- [2]. In terms of appellate review it was crucial that the trial judge had decided the factual issue of breach against the plaintiff, and hence no reason had been shown for appellate interference- [5]-[7].
McHugh J, in an interesting sideline, conceded that comments he had made previously in Romeo v Conservation Commission of the Northern Territory (1998) 192 CLR 431 that the duty of an occupier to entrants was owed to each entrant “individually” had not been accepted by other members of the Court, and hence that the law now was that such a duty was owed to the entrants “as a class”- see the discussion concluding at [18]. (His Honour’s scrupulous desire to follow the doctrine of stare decisis even where it reaches a result contrary to his own views is well known- see eg Re Tyler; ex parte Foley (1994) 181 CLR 18; Members of the Yorta Yorta Aboriginal Community v Victoria [2002] HCA 58 at [128]-[134].) In the end this means that the standard is “reasonable care” for those who could be expected in the normal course of events to be present on the land- [21]. No issues were raised in this case by any specific “vulnerability” of the plaintiff- indeed, despite being a tourist, he was a strong and experienced swimmer. There was no special risk created by this part of the river- [26]. It was reasonable not to erect a sign.
Gummow J affirmed that the trial judge’s decision was reasonable. Hayne J agreed that it was reasonable for the Council not to have put up a warning sign.
Callinan & Heydon JJ tended, as in Vairy, to agree with the Court of Appeal that “obviousness” of risk was a key factor here. A defendant, their Honours said, could “reasonably [expect] that people will conduct themselves according to dictates of common sense”- [80].
Apart from their Honours, however, no other members of the Court qualified Vairy’s rejection of the Court of Appeal’s over-emphasis on “obviousness” of risk- see eg Gummow J at [40]; Hayne J at [52].

Damages for Loss of Ability to Care for Others

The third decision, CSR Limited v Eddy [2005] HCA 64 (21 October 2005), which will be of some significance for insurance companies, involved a decision by a five-member bench of the Court to reject a recently developed head of common law damages. The Court (Gleeson CJ, Gummow & Heydon JJ in a joint judgement; McHugh J and Callinan J in separate judgements concurring in the result but differing on the issue of the costs of the appeal) overruled a line of authority flowing from the decision of the NSW Court of Appeal in Sullivan v Gordon (1999) 47 NSWLR 319.
For a number of years in Australia, following the High Court decision in Griffiths v Kerkemeyer (1977) 139 CLR 161, courts have awarded damages to an injured plaintiff who will have a need for ongoing domestic care for themselves, of an amount of money representing the cost of the provision of those services. This head of damages has always been slightly anomalous, as it is awarded even where the care will be provided by a member of the plaintiff’s household gratuitously. In Van Gervan v Fenton (1992) 175 CLR 327 it was held that the amount to be awarded would be calculated by the “market cost” of providing those services. As with all heads of damages, however, the court would not supervise the disposition of the award once paid, so there was no obligation on the plaintiff to account to the carer for all or any of the amount awarded.

In Sullivan v Gordon, however, the NSW Court of Appeal went further and ordered the payment of an amount to a plaintiff to compensate for the fact that the plaintiff would no longer be able to provide domestic services to someone else. In this case, for example, Mr Eddy was, due to the mesothelioma he had contracted as a result of CSR’s negligence, unable to provide assistance for his wife, who suffered from osteoarthritis. He was awarded an amount of money to compensate him for being unable to do this.
The Court of Appeal’s decision had always been controversial, and was not followed in all States. Without going into the details, all the members of the High Court found that a Sullivan v Gordon claim was not analogous to the award under Griffiths v Kerkemeyer (which itself was anomalous, and while it was clear that no encouragement was being offered to revisit that decision- see [100], it was not a principle the Court wished to extend.) The “need” of the plaintiff to offer voluntary care to others is not the same thing as a “need” for domestic care attaching to the plaintiff themselves- see, eg, [32]. The policy arguments in favour of Sullivan v Gordon were examined and rejected. In effect the claim is for “non-financial” loss, and it should simply be one of a number of such factors taken into account in the award of “general” damages for non-economic loss, rather than being included in “special” damages- [39].

The stark conclusion was that Sullivan v Gordon, and other cases adopting it, should be over-ruled- [68], [113], [122].
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